
ORDINANCE 2010-067
AN ORDINANCE OF THE CITY OF SMITHS STATION, ALABAMA, ALCOHOLIC BEVERAGE.
BE IT ORDAINED BY THE CITY COUNCIL OF SMITHS STATION, ALABAMA, AS FOLLOWS:


Section 1.  Definitions.

Whenever used in this chapter, the following words and phrases shall have the respective meanings ascribed to them:

Alcoholic beverages:  Any alcoholic, spirituous, vinous, fermented, or other alcoholic beverage, or combination of liquors and mixed liquors, a part of which is spirituous, vinous, fermented, or otherwise alcoholic, and all drinks or drinkable liquids, preparations or mixtures intended for beverage purposes which contain one-half of one (1) percent or more of alcohol by volume and shall include liquor and beer, and wine, both fortified and table wine.  

Alcoholic beverages for off-premises consumption:  Except for beer and wine, no alcoholic beverages for off-premises consumption shall be sold, furnished or given away in the city by any city alcoholic beverage retail licensee or under any city alcoholic beverage retail liquor license except by a class II lounge or package store licensee under a license, as that term and that license are defined and provided for herein. Nothing in this section is intended to conflict with the provisions of Code of Ala. 1975, § 28-3A-13.  

Association:  A partnership, limited partnership, or any form of unincorporated enterprise owned by two (2) or more persons, limited liability companies (including single member limited liability companies).  

Corporation:  A corporation or joint stock association organized under the laws of this state, the United States, or any other state, territory, or foreign country or dependency.  

Licensee:  Any person licensed by the city council to sell liquor, wines, or malt and brewed beverages under the terms of this chapter.  

Liquor:  Any alcoholic, spirituous, vinous, fermented, or other alcoholic beverage, or combination of liquors and mixed liquor, a part of which is spirituous, vinous, fermented, or otherwise alcoholic and all drinks or drinkable liquids, preparations or mixtures, intended for beverage purposes which contain more than one-half of one (1) percent of alcohol by volume except malt or brewed beverages as defined herein.  

Lounge:    

(1)   Class I lounge:  Any place or premises operated by a responsible person of good reputation in which alcoholic beverages of all types may be offered for sale for on-premises consumption only but which does not meet the requirement for a restaurant-lounge, restaurant-pub, or private club lounge as these establishments are defined herein and which meets the requirements of the city zoning ordinance and the following additional requirements:  

a.   A lounge area of at least one thousand (1,000) square feet on one (1) floor in one (1) room, such area to be equipped with tables and chairs and capable of seating at least fifty (50) persons.

b.   A minimum of five (5) off-street parking spaces shall be provided for each one hundred (100) square feet of lounge area, provided that this requirement shall be in addition to the parking requirements for any other uses in the same building.

(2)   Class II lounge package store:  A class II lounge retail liquor licensee who operates the licensed premises for the sale of all classes of alcoholic beverages for off-premises consumption only. In addition to meeting all other legal requirements, such licensee must also comply with the following additional conditions or requirements:  

a.   The licensee must have a minimum of five hundred (500) square feet of floor space for the display and sale of alcoholic beverages. The square footage herein required shall not include areas of the licensed premises which are not open to the patrons or general membership of licensee and which are used for office space, storage or restroom facilities.

b.   The licensee is authorized to sell only alcoholic beverages, ice, mixers, snack items and tobacco products. The licensee shall not sell general grocery items, novelties, clothing or any other item of general merchandise.

c.   The licensed premises shall not contain any interior door, window or passageway of any kind or description which opens or may be opened into an adjoining building. So-called "service doors" and "pass-through windows" are strictly prohibited. If the state fire marshal or the local fire chief determines that such a passageway would be necessary for the safety of the employees, members or patrons of the licensee, then in such event such passageway shall be allowed but the same shall be kept closed except for emergency or employees' use and must be behind the counter.

d.   The licensed premises shall be located not less than two hundred (200) feet from any gasoline dispensing business in which licensee shall in any way be interested either directly or indirectly in the ownership or leasehold thereof as owner, operator or affiliated company. The measurement to be used in determining the distance herein set forth shall be a straight line from the center of the front door of the licensed premises to the nearest gasoline pump available to the general public.

e.   The licensee shall at all times when open for business have in its possession a minimum inventory of five thousand dollars ($5,000.00) wholesale value of liquor or wine. The liquor must have been produced by at least two (2) distilleries, and the wine produced by at least two (2) wineries.

f.   The licensee shall not advertise or identify its premises, prices or location by the use of a flashing or blinking signs whether operated by electricity, gas or otherwise.

g.   No person under the age of twenty-one (21) years shall be issued such license, nor shall any corporation be issued such license unless the president thereof shall be over the age of twenty-one (21) years.
h.   No person under twenty-one (21) years of age shall be admitted on the premises of any class II lounge package store as a patron or employee and it shall be unlawful for any class II lounge package store licensee to admit any minor to the premises as a patron or employee.

Malt or brewed beverage:  Any beer, lager beer, ale, porter, or similar fermented malt liquor containing one-half of one (1) percent or more of alcohol by volume and not in excess of four (4) percent alcohol by weight and five (5) percent by volume, by whatever name the same may be called.  

Meal:  A diversified selection of food, some of which is not susceptible of being consumed in the absence of at least some articles of tableware and which cannot be conveniently consumed while a person is standing or walking about.  

Person:  A person is specifically defined as a natural person and organizations (whether created by the laws of Alabama or another state or foreign country), including, without limitation, general partnerships, limited partnerships, limited liability companies, corporations, professional corporations, professional associations, trustees, personal representatives, fiduciaries (as defined in the Code of Alabama 1975, Section 19-3-150) or persons performing any similar capacity, trusts, business trusts, estates, custodianship and other associations.  Whenever used in a clause prescribing or imposing a fine or imprisonment, or both, such terms as applied to "association" shall mean the partners or members thereof and as applied to "corporation" shall mean the officers thereof, except that as to private clubs, the term "person" shall mean such individuals who, under the bylaws of such club shall have jurisdiction over the possession and sale of liquor therein.  
Private club:    

(a)   Class I.  A corporation or association organized or formed in good faith by authority of law and which must have at least one hundred fifty (150) paid-up members. It must be the owner, lessee or occupant of an establishment operated solely for the objects of a national, social, patriotic, political or athletic nature or the like, but not for the pecuniary gain as evidenced by Internal Revenue Service qualified exemption status, and the property as well as the advantages of which belong to all the members and which maintains an establishment provided with special space and accommodations where, in consideration of payment, food, with or without lodging, is habitually served. The club shall hold regular meetings, continue its business through officers regularly elected, admit members by written application only and five-day waiting period, investigation and ballot and charge and collect dues from elected members. Licensee may offer for sale all classes of alcoholic beverages for on premise consumption only. Provided, however, that all such class 1 private clubs must hold a private club license seven (7) days a week if the private club intends to sell alcoholic beverages on Sunday as set out below. In other words, there shall be no dual license allowed, e.g., license for restaurant lounge and license for private club. There shall be but one (1) license such that if the business determines that it shall be a private club, it must follow the requirements of this section seven (7) days a week. Also, any such private club entrance may not be closer than five hundred (500) feet to the main entrance of any church building, public or private school building, Youth Activity building, public playground or residence and must contain at least one thousand (1,000) square feet on one (1) floor in one (1) room, said area to be equipped with tables and chairs capable of seating at least fifty (50) persons.  

(b)   Class II.  A corporation or association organized or formed in good faith by authority of law and which must have one hundred (100) paid-up members. It must be the owner, lessee or occupant of an establishment operated solely for the objects of a national, social, patriotic, political or athletic nature or the like. The club shall hold regular meetings, continue its business through officers regularly elected, admit members by written application only and five-day waiting period, investigation and ballot and charge and collect dues from elected members. Licensee may offer for sale all classes of alcoholic beverages for on premise consumption only. Provided, however, that all such class 2 private clubs must hold a private club license seven (7) days a week if the private club intends to sell alcoholic beverages on Sunday as set out below. In other words, there shall be no dual license allowed, e.g., license for restaurant lounge and license for private club. There shall be but one (1) license such that if the business determines that it shall be a private club, it must follow the requirements of this section, seven (7) days a week. Also, any such private club entrance may not be closer than three hundred (300) feet to the main entrance of any church building, public or private school building, Youth Activity building, public playground or residence and must contain at least one thousand (1,000) square feet on one (1) floor in one (1) room, said area to be equipped with tables and chairs capable of seating at least fifty (50) persons.  

Restaurant-lounge:  Any place or premises in which foods, refreshments, and liquor are offered for consumption within the building in which the establishment is located, which is operated by a responsible person of good reputation and which meets the requirements of the city zoning ordinance, and the following additional requirements:  

(1)   The combined dining and kitchen areas total at least one thousand (1,000) square feet on one (1) floor; dining area to be equipped with tables and chairs accommodating at least fifty (50) persons at one (1) time. Storage areas are not considered in meeting square footage requirements.

(2)   A kitchen separate and apart from such dining area, but adjoining the same, in which food is prepared for consumption by the public and in which the food or meals served in such dining area are prepared.

(3)   The kitchen shall be open during all hours of operation and during all hours of operation serve any meal off the menu. 
(4)   Such place shall be duly licensed by the Alcoholic Beverage Control Board of the state for the sale of liquor for on-premises consumption.

(5)   The serving of such food or meals shall constitute the principal business of such establishment, with the serving of liquor, malt or brewed beverages, wines, or other alcoholic beverages being only an incidental part of such business. During any ninety-day period, the gross receipts from the serving of meals and food shall constitute more than fifty-five (55) percent of the gross receipts of the business.

Restaurant-pub:  Any place or premises in which foods, refreshments, and malt or brewed beverages and/or table wines (but not liquor) are offered for sale for consumption within the building in which the establishment is located, which is operated by a person of good reputation and which meets the requirements of the city zoning ordinance, and the following additional requirements:  

(1)   The combined dining and kitchen areas total at least six hundred (600) square feet on one (1) floor. Dining area to be equipped with tables and chairs accommodating at least thirty-five (35) persons at one (1) time. Storage areas are not considered in meeting square footage requirements.

(2)   A kitchen separate and apart from such dining area, but adjoining same, in which food is prepared for consumption by the public and in which the food or meals served in such dining area are prepared.

(3)   The kitchen shall be open during all hours of operation and during all hours of operation serve any meal off the menu. 

(4)   Such place shall be duly licensed by the Alcoholic Beverage Control Board of the state for the sale of malt or brewed beverages and/or table wines for on-premises consumption.

(5)   The serving of such food or meals shall constitute the principal business of such establishment, with the serving of malt or brewed beverages and/or table wines being only an incidental part of such business. During any ninety-day period, the gross receipts from the serving of meals and food shall constitute more than fifty-five (55) percent of the gross receipts of the business.
Wine:  All beverages made from the fermentation of fruits, berries, or grapes, with or without added spirits and produced in accordance with the laws and regulations of the United States, containing not more than twenty-four (24) percent alcohol by volume, and shall include all sparkling wines, carbonated wines, special natural wines, rectified wines, vermouths, vinous beverages, vinous liquors and like products.  

(1)   Fortified wine:  Any wine containing more than fourteen (14) percent alcohol by volume, but not more than twenty-four (24) percent.  

(2)   Table wine:  Any wine containing not more than fourteen (14) percent alcohol by volume.  

Cross references:  Definitions for purposes of sexual conduct and nudity prohibitions, § 4-21; definition of "vulgar, distasteful or immoral act," § 22(f).  

State law references:  Definitions, Code of Ala. 1975, §§ 28-3-1, 28-5-1, 28-6-1, 28-7A-1, 28-9-2.  

Section 2.  Purpose of chapter; liberal construction.

This chapter shall be deemed, in addition to revenue purposes within the corporate limits, the exercise of the police power of the city for the protection of the public welfare, health, peace and morals of the people of the city, and all the provisions of this chapter shall be liberally construed for the accomplishment of this purpose. This chapter shall have application within the corporate limits of the city, not otherwise.

Section 3.  Business outside city and police jurisdiction excluded.

This chapter shall not be construed to apply to any such beverages stored for the purpose of resale or reshipment outside the city and its police jurisdiction and which are actually so resold or reshipped.

Section 4.  Interstate commerce and federal government business excluded.

This chapter shall not be construed to tax interstate commerce or any business of the United States government or any branch or agency thereof.
Section 5.  Chapter cumulative.

This chapter shall not be construed to repeal any of the provisions of any other ordinance or the general license code of the city, but shall be held to be cumulative.

Section 6.  Adoption of certain state control board regulations.

The rules and regulations adopted and promulgated by the Alabama Alcoholic Beverage Control Board, in effect as of May 15, 1972, and as may be adopted or amended thereafter, by such board, the violation of which constitutes a misdemeanor, are hereby adopted as laws of the city.

Section 7.  Penalties generally.

Any person found guilty of violating any of the provisions of this ordinance shall be fined in an amount not less than fifty dollars ($50.00) and not more than five hundred dollars ($500.00), and may also be sentenced to imprisonment for a period of not exceeding three (3) months, in the discretion of the court trying the case, and violations on separate days shall each constitute a separate offense.

Section 8.  Unstamped beer--Sale.

It shall be unlawful for any retail beer dealer to have, hold, possess, sell or offer for sale within the corporate limits or jurisdiction of the city, any beer, the container of which does not have securely affixed thereto decal stamps of the nature and in the amount as provided and required by law.
Section 9.  Same--Delivery.

It shall be unlawful for any wholesale beer dealer to ship or deliver directly or otherwise, any beer to or within the corporate limits or police jurisdiction of the city which does not have securely affixed to each container thereof as provided and required by law, the decal stamps issued therefor.

Section 10.  Possessing open containers or consuming in public places.

It shall be unlawful for any person to possess open containers of alcoholic beverages or consume any alcoholic beverage while upon or along any public street, road or highway in the city or while in or on any automobile or other motor vehicle on or along any public street, road or highway in the city, or in any public place, except on the premises of a business duly licensed for the retail sales of alcoholic beverages for on-premises consumption.

Section11.  Advertising of alcoholic beverages.

There shall be no electric signs, painted signs or signs of any kind displayed outside any place of business advertising alcoholic beverages.

Section 12.  Proximity of establishment to church, school or playground.

No privilege license shall be issued for the retail sale of alcoholic beverages where the entrance of the establishment for which such license applied for is less than three hundred (300) feet from the main entrance of any church building, public or private school building, Youth Activities  building or public playground. Such distance shall be set out and measured in a straight line.

State law references:  Location of certain establishments restricted, Code of Ala. 1975, § 28-3-17.  
Section 13.  Hours of operation.

All lounges, clubs, restaurants, or places serving alcoholic beverages will abate the sale of all whiskey, wine, beer or liquor at 2:00 a.m. and at 2:20 a.m. be closed.  These businesses may commence the sale of such beverages at 10:00 a.m., except Sunday.  No sales will be made between 2:00 a.m. Sunday and 10:00 a.m. Monday.  However, if the business constitutes a private club as set out in Section 1 said private club may serve such beverages on Sunday, including between the hours of 1:00 p.m. Sunday and 10:00 a.m. Monday provided all requirements of this ordinance and state law are met.  The City of Smiths Station observes Eastern Time; therefore all times quoted are Eastern Time.
State law references:  Hours of sale, Code of Ala. 1975, § 28-3A-25(a)(1), (20), (21).  

Section 14.  Broken container seals; seating required, changing tables.

(a)   It shall be unlawful for any person other than the licensee to bring on the premises of a licensee any bottle, can or other container of any alcoholic beverage if the seal is broken.

(b)   No person shall be served for on-premises consumption unless seated, and no patron shall move drinks from one (1) table to the other.


Section 15.  Drinking outside of establishment.

It shall be unlawful for any person to drink or consume any alcoholic beverage outside of the licensee's establishment or to have in such person's possession any opened bottle, can or other container of an alcoholic beverage.


Section 16.  Purchase by, sale to, etc., minors; misrepresentations as to age.

(a)   It shall be unlawful:

(1)   For any minor person, directly or indirectly, to purchase any alcoholic beverage, or to attempt to purchase any of such beverages.

(2)   For any minor person to possess or to consume any alcoholic or intoxicating beverages in any public place, or in any business establishment or club.

(3)   For any person to sell, furnish, give to, or purchase for any minor person any of such beverages.

(4)   For any person, directly or indirectly, to falsely represent or attempt to falsely represent that a minor person is not a minor or is not under twenty-one (21) years of age, and, by means of such false representation, to aid or abet, or attempt to aid or abet, such minor person to buy, receive or otherwise obtain, or otherwise to aid or abet such minor person to buy, receive or otherwise obtain any malt or brewed beverage, any wine or liquor, or any alcoholic or intoxicating beverages.
(b)   It shall be considered a false representation that a person is not a minor or is not under twenty-one (21) years of age, that the purchaser fails to disclose that the person making the purchase, obtaining, or securing such alcoholic beverage, is a minor person or has not reached the age of twenty-one (21) years.

State law references:  Minimum age for purchasing, consuming, possessing, etc., Code of Ala. 1975, § 28-1-5; purchase by minors, Code of Ala. 1975, § 28-3A-25(a)(19).  

Section 17.  Consumption by licensee's employees.

It shall be unlawful for any owner, operator or employee of any licensee who is engaged in the sale of alcoholic beverages to consume or allow any employee to consume any alcoholic beverage while performing work or duty on the premises of the licensee.

Section 18.  Duty to maintain order on premises; reports of assaults, affrays, etc.

It shall be the duty of each owner and of each manager or supervisor at any time charged with the management and supervision of any retail liquor, retail table wine or retail malt or brewed beverage licensed premises, while the same is open to the public, to maintain order upon the premises and to exclude from the premises any person who is drunk and disorderly or who commits any breach of the peace, or who uses offensive, disorderly, threatening, abusive or insulting language, conduct or behavior with the intent to provoke a breach of the peace, or whereby a breach of the peace might be occasioned. It shall be the duty of each officer, owner, manager or person in charge of any retail liquor, retail table wine or retail malt or brewed beverage licensed premises within the city immediately to make an appropriate report to the Lee County Sheriff’s Department of each assault, assault and battery, or affray, occurring on the licensed premises while said premises are open for business. It shall further be the duty of such person to make a written report of each of such incidents to the City Clerk’ Office of the city and to the local field office of the Alcoholic Beverage Control Board of the state within thirty-six (36) hours thereof.

Section 19.  Sale on public grounds.

Any person who gives away, sells, serves or drinks any alcoholic beverage in or on any public school building or grounds, recreation building, public school playgrounds, city parks, athletic fields, property that is owned by the city or its instrumentalities is guilty of a misdemeanor.

Section 20.  Sexual conduct and nudity in establishments dealing in alcoholic beverages--Purpose.

The purpose of Sections 20 through 22 is to prohibit sexual conduct and nudity in establishments dealing in alcoholic beverages and prohibit persons owning, maintaining or operating such establishments from permitting any such prohibited activity.

Section 21.  Same--Definitions.

For the purpose of Sections 20 through 22, the following terms shall have the meanings respectively ascribed to them:

Establishment dealing in alcoholic beverages:  Any business establishment operating within the corporate limits of the city which sells, dispenses or allows the consumption of alcoholic beverages on the premises.  

Person:  As defined in Section 1 Definitions, including specifically any individual, firm, association, joint venture, partnership, estate, trust, business trust, syndicate, fiduciary, corporation, or any combination thereof, or other entity.  

Section 22.  Same--Prohibited.

(a)   No person shall expose to public view such person's genitals, pubic area, vulva, anus, anal cleft or cleavage or any simulation thereof in an establishment dealing in alcoholic beverages.

(b)   No person shall expose to public view any portion of such person's breasts below the top of the areola or any simulation thereof in an establishment dealing in alcoholic beverages.

(c)   No person maintaining, owning, or operating an establishment dealing in alcoholic beverages shall suffer or permit any person to expose to public view such person's genitals, pubic area, vulva, anus, anal cleft or cleavage or simulation thereof within the establishment dealing in alcoholic beverages.

(d)   No person maintaining, owning, or operating an establishment dealing in alcoholic beverages shall suffer or permit any person to expose to public view any portion of such person's breasts below the top of areola or any simulation thereof within the establishment dealing in alcoholic beverages.

(e)   No person shall engage in, and no person maintaining, owning, or operating an establishment dealing in, alcoholic beverages shall suffer or permit any sexual intercourse, masturbation, sodomy, bestiality, oral copulation, flagellation, any sexual act which is prohibited by law, touching, caressing or fondling of the breasts, buttocks, anus or genitals or the simulation thereof within an establishment dealing in alcoholic beverages.

(f)   No person maintaining, owning or operating an establishment dealing in alcoholic beverages shall allow any sexual demonstration, entertainment, exposition or contest to include wet shirt or any other vulgar, distasteful or immoral act on the premises. "Vulgar, distasteful or immoral act" shall be defined as any act performed for the purpose of arousing the sexual desires or attitudes of patrons, employees, owners or operators.

(g)   No licensee shall permit the showing of films, still pictures, electronic reproductions or other visual reproductions depicting any of the acts prohibited by this section, or any such acts which are prohibited by law.

Section 23.  International Code Council

All new construction and renovations must meet the published codes established by the International Code Council and have a certificate of occupancy issued by the Lee County Building Inspectors Office. 

Section 24.  Citation authorized

Any person that violates any provisions of this ordinance, the City Clerk, City Police Officer, and/or City Code Enforcement Officer is hereby authorized to issue a citation in the amount of twenty-five ($25.00) to compel the appearance of a person before the City Clerk to show cause why the violation occurred.  Each subsequent citation issued; an additional fee of twenty-five dollars ($25.00) shall be assessed and paid.  If the person does not appear their business license can be revoked per Section 25 as stated in Business License Ordinance 2007-049, Section 19. 

Section 25.  Procedure for revocation or suspension of license. 

(a) Any lawful license issued to any person to conduct any business shall be subject to revocation by the municipal governing body for the violation by the licensee, his agent, servant, or employee of any provision of this ordinance or of any ordinance of the municipality, or any statute of the State of Alabama relating to the business for which such license is issued; and shall also be subject to revocation by the municipal governing body if the licensee, his agent, servant, or employee under color of such license violates or aids or abets in violating or knowingly permits or suffers to be violated any penal ordinance of  the municipality or any criminal law of the State of Alabama; and shall also be subject to revocation by the municipal governing body if, in connection with the issuance or renewal of any license, the licensee or his agent filed or caused to be filed any application, affidavit, statement, certificate, book, or any other data containing any false, deceptive or other misleading information or omission of material fact.

(b) The conditions hereinabove set forth as grounds for the revocation of a license shall also constitute grounds for refusing to renew a license.

(c) The municipal governing body shall set a time for hearing on the matter of revoking or refusing to renew a license; and a notice of such hearing shall be given to the licensee, or the applicant for renewal, as the case may be, at least ten (10) days before the day set for said hearing. At the hearing the municipal governing body shall hear all evidence offered by any party and all evidence that may be presented bearing upon the question of revocation or the refusal of renewal, as the case may be.

Section 26.  Criminal penalties.

Any person found guilty of violating any of the provisions of this ordinance shall be fined in an amount not less than fifty dollars ($50.00) and not more than five hundred dollars ($500.00), and may also be sentenced to imprisonment for a period of not exceeding three (3) months, in the discretion of the court trying the case, and violations on separate days shall each constitute a separate offense.

APPROVED AND ADOPTED THIS ______DAY OF_____________________, 2010.









_______________________









LaFaye Dellinger, Mayor

ATTESTED BY:

______________________

Jerry F. Bentley, City Clerk
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